Egalitarianism without Equality?

Paul J. Weithman

Like, I expect, many other people, I am drawn to democratic egali-
tarianism in large part because it seems to me to fit so well with my
religious convictions. Democificy’s ethos of equal respect for all seems
to me to be among the proper political and cultural expressions of
the universal love my religion enjoins. Egalitarian principles of distri-
butive justice seem to me to be among the proper ways of expressing
the demands for justice found throughout the Hebrew and Christian
scriptures.

If I try to be more specific about just what I mean by talking of a
good fit between my religious and my political convictions, I am led
to the following. Both a democratic ethos and egalitarian principles
seem to me somehow to be underpinned by two claims: the claim that
human beings are by nature equal and the claim that our natural
equality must be expressed in our social and political relations. The
first of these claims seems o me to be one of which my religion
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containg at least the elements of an account, in the form of claims
about our common paternity and destiny.

But on examination, the connections that seem to me to be in
place among democratic egalitarianism, the two claims | have said un-
derpin it, and religious accounts of human equality all appear rather
loose. Even if we suppose, as [ will, that my version of Christianity is
committed to the equality of all people, it is far from clear exactly how
that commitment supports the ethical and distributive commitments
of democratic egalitarianism. Pace some recent work by Jeremy Wal-
dron, it is also far from clear that any such underpinning is needed.'
For there are reasons to think that egalitarian principles of distributive
justice can be sustained, or at least publicly sustained, without the sup-
port of the sort of robust account of natural equality that I have sug:
gested religion can provide.

Some of those reasons depend upon Rawlsian arguments about
the political character of political philosophy. According to those argu-
ments, egalitarian principles can derive all the public justification they
need from ideas to be found in political culture. Deeper religious justi-
fications are not necessary. Other reasons depend upon the very chal-
lenging claim that our egalitarian convictions about distributive justice
do not depend upon the value of equality at all. Here I shall ignore the
first set of reasons for thinking that egalitarianism can get by without
robust ideas of human equality and shall concentrate on the second.
Let me begin by trying to state my concerns more precisely.

The Fairness Conditional

I am concerned with the distribution of an important class of socially
created goods that I shall refer to as “basic social benefits.” Basic social
benefits are those goods that together constitute the so-called currency
of egalitarian justice. They are the goods with the distribution of which
distributive justice is most fundamentally concerned. For now I shall
remain noncommittal about what the currency of egalitarian justice is,
though later I shall say something about what I believe to be one of
the currency’s more important denominations. I shall also suggest the
need to distribute some basic social benefits differently than others—
to use the currency of egalitarian justice to, as it were, make change.
But for the moment we can take the currency to be Rawlsian primary

poods, preference satisfaction, opportunities for welfare, access o ad-
vantage, or Sen and Nussbaum's capabilities.

The questions that concern me are how these basic social benefits
should be distributed and why.? By saying that I am attracted to egali-
tarian principles, I do not mean that I am attracted to the equal dis-
tribution of these benefits. I am, however, attracted to the claim that
departures from equal distribution must be justified, so that there is
a presumption in favor of equal distribution. I want to ask how that
presumption can be defended and among what class of beneficiaries
it holds.

It is natural to think that the presumption in favor of equal distri-
bution is justified by the moral importance of some form of equality.
And it is natural to think that the appeal to equality will not drop out
when the most basic premises of the argument for egalitarianism are
brought forward. Much political philosophizing in the democratic
tradition—as well as much street-level political discourse—encourages
the thought that equality is not just of moral importance but of fun-
damental moral importance. While arguments and pleas for greater
equality may often rely on premises about other values as well, such
as liberty and fraternity, the moral importance of equality is not gener-
ally explained by reference to these other values. Rather, the value of
equality seems to be sui generis. And so if we think that the presump-
tion of equal distribution is justified in part by the moral importance
of equality, it will also be natural to think that some appeal to equality
will be part of the deepest justification available.

Some philosophers, however, have asked whether the value of
equality really is fundamental in egalitarian thinking about distribu-
tive justice. They have argued instead that an egalitarian distribution is
justified beeause it serves other moral and political values. Some of
these philosophers have maintained that the presumption in favor of
an equal distribution of basic social benefits is supported by a require-
ment that procedures for distributing those benefits be fair, together
with premises about the requirements of fairness and about who is
owed fair treatment. I shall call the argument these philosophers offer
for the presumption of equal distribution “the argument from proce-
dural fairness.” The philosophers who offer this argument deny that
equality is fundamental in egalitarian thinking about distributive jus-
tice because, they claim, the value of equality does not figure in the
argument from procedural fairness in any fundamental way.




T. M. Scanlon has thought about the argument from procedural
fairness especially deeply. In an important essay he provides the “sches
matic form” of that argument.® According to Scanlon, the argument re-
lies upon a premise to the effect that beneficiaries of a distributive
scheme have claims to enjoy the benefits the scheme distributes. What
makes the argument an argument from procedural fairness is its reliance
on a conditional claim about what follows if the beneficiaries" claims
to benefit are prima facie equal and if the distributive scheme is to be
fair. I will call that conditional “the fairness conditional.” The fairness
conditional, as Scanlon states it, says:

If all the members of a certain group have a prima facie equal claim
to benefit in a certain way, then a fair procedure for distributing
such benefits must (in the absence of special justification) result in
equal benefits.*

Let me recast the fairness conditional a bit more formally. More for-
mally stated, the conditional says:

If all members of group G have a prima facie equal claim to bene-
fits B, then if there is no special justification for departing from
equal distribution, a fair procedure for distributing such benefits
must result in equal benefits for members of G.

Thus the form of the argument from procedural fairness for equal dis-
tribution is:

(1) [The formalized version of the fairness conditional. |

(2) All members of group G have a prima facie equal claim to enjoy
benefits B.

(3) There is no special justification for departing from equal distribu-
tion.

Therefore

(4) A fair procedure for distributing benefits B must result in equal
benefits for members of G.

And if we assume that the benefits must be fairly distributed, we arrive
at the conclusion that benefits must be distributed equally among
members of G.

With this schematic form in hand, we can see the form of the argu-
ment from procedural fairness for a presumption of equal distribution.
That argument form is:

(1) |The formalized version of the fairness conditional. |
(2) All members of group G have a prima facie equal claim to enjoy
benefits B.

Therefore

(3) If there is no special justification for departing from equal distri-
bution, a fair procedure for distributing benefits B must result in
equal benefits for members of G.

And if we assume, again, that benefits must be fairly distributed, we ar-
rive at the conclusion that they must be distributed equally unless there
is some special justification for doing otherwise. I take this conclusion
to express a presumption in favor of equal distribution.

Scanlon’s reliance on arguments from procedural fairness places
him firmly in the line of egalitarian thought that Derek Parfit dubs “de-
ontic egalitarianism.”> Scanlon is certainly not alone among deontic
egalitarians in thinking that egalitarianism (either actual or presump-
tive) is somehow required by people’s equality of claims and the
demands of fair treatment.® In fact, he thinks that arguments from pro-
cedural fairness are frequently if implicitly invoked to support egali-
tarian conclusions in a great deal of political philosophy and workaday
political thinking.” I shall take him at his word and suppose that these
arguments are of sufficiently general use and interest that they merit
close attention.

Scanlon’s ti'atment of these arguments is noteworthy because he
has laid out the connections between procedural fairness, equality of
claims, and egalitarian conclusions especially clearly and economically
and because he has most explicitly drawn the provocative conclusion
that equality itself plays a minimal role in egalitarian thinking. But I
am less concerned with the details of Scanlon’s own discussion than I
am with the soundness of arguments from procedural fairness and
with their implications, if any, for the role equality plays in justifying
the presumption of equal distribution.®

Once we see the form of arguments from procedural fairness,
however, we might wonder why their proponents think that such




arguments do not appeal, or do not fundamentally appeal, to the moral
value of equality. It is not immediately clear what might count as a fun-
damental appeal to the value of equality. Scanlon sometimes implies
that, when he says he is not appealing to equality in a fundamental
way, what he means is that his arguments for egalitarian outcomes do
not depend upon the premise that an equal outcome is for that reagson
a better outcome.” Sometimes, however, Scanlon seems to be saying
something more. When he lays out the schematic form of arguments
from procedural fairness, he stresses that “what [such arguments| have
in common is not that all men and women are created equal” but that
they all rely on what I have called “the fairness conditional.” This re-
mark suggests that, when he denies he is appealing to equality in a fun-
damental way, Scanlon is not merely denying that he relies on the claim
that an equal distribution is a better distribution simply because it is
equal. He is also denying that he relies upon claims about human
equality to provide or to support premises in his arguments for egali-
tarian outcomes. What interests me is the question of whether argu-
ments from procedural fairness show that egalitarian conclusions can
indeed by adequately supported without appealing to such claims.

It might seem that arguments from procedural fairness do depend
upon the premise that those who are to benefit from the distributive
scheme in question are equal in an important respect—namely, they
have prima facie equal claims to benefit. If the fairness conditional is
true, then this form of equality has important consequences. So the ar-
gument'’s reliance on the assertion that beneficiaries are equal in this
respect seems to imply that it does rely on the importance of preserving
or respecting that form of equality—hence that it does appeal to the
value of equality in a fundamental way.

Proponents of arguments from procedural fairness like Scanlon
deny this conclusion. They do so because of what they think makes the
antecedent of the fairness conditional true. They think that even when
the antecedent of that conditional is true—even when members of
some group do have prima facie equal claims to benefit—the prima
facie equality of their claims does not itself depend upon further claims
about human equality. I shall ask what does ground the prima facie
equality of claims below in the section “Participation and Equal
Claims.” But I want to begin asking about arguments from procedural
fairness by asking about the truth of (1), the fairness conditional.

Consequent Blockers

At first glance, the fairness conditional might seem implausible because
it might seem to prove too much. The antecedent of the conditional
refers to parties with prima facie equal claims to benefits. But now
consider members of some group G whose prima facie claims are un-
defeated. It might be thought that when their claims are undefeated,
(3) is true and there is no justification for departing from equality.
Conjoined with an appropriate instance of (2), which asserts the an-
tecedent of the fairness conditional, the conditional might then be
thought to support, not just the presumption of equal distribution of
benefits among members of G, but the equal distribution of benefits
among them tout court. This conclusion may seem worrisomely strong,
for it is far from obvious that those who have ultima facie equal claims
to benefit should get equal benefits. Since [ am supposing for the sake
of argument that the relevant instance of (2) is true, the problem seems
to be due to the strength of the fairness conditional.

The support that the fairness conditional seems to provide for the
stronger conclusion is illusory. The illusion arises from misconstruing
the phrase “in the absence of special justification.” More specifically, it
arises from the mistaken thought that such justifications can provide
only reasons for denying that parties who have prima facie equal claims
have ultima facie equal claims. For if that is the only sort of reason such
justification can provide, then (2) plus the conditional will indeed
imply that there cannot be any compelling reason for departing from
an equal distribution among those with ultima facie equal claims.

In fact, the phrase special justification must refer to considerations of
two very different sorts. It must refer to what we might call antecedent
defeaters, which glefeat prima facie equal claims to a benefit. It must
also refer to consequent blockers.

Consequent blockers in this case are justifications for deviating from
an equal distribution of benefits even when the antecedent of the fair-
ness conditional is satisfied (and the parties really do have prima facie
equal claims to benefit), when there are no considerations that defeat
those prima facie claims, and when the distributive scheme is supposed
to be fair. Of course, the availability of consequent blockers does not
show that the fairness conditional is false, since—I am maintaining—
the conditional allows for the possibility of consequent blockers by




including the clause about special justification. The point of construing
special justification as referring to consequent hlockers is to make provi
sion for cases in which we want to deny claims to equal benefits with
out denying that the fairness conditional is true, that the scheme for
distributing benefits must be fair, or that the parties in question have
ultima facie equal claims to benefit.

Consider an example. Rawls thinks citizens of a well-ordered so-
ciety have prima facie equal claims to primary goods, and he thinks
there is a presumption in favor of equal distribution. Yet he famously

thinks that fair distributive schemes may yield unequal distributions of

income and wealth. He thinks an unequal distribution is justified by
the fact that when inequalities function as incentives, all parties are
better off under an unequal distribution than they are under an equal
one. Just how this justification functions depends upon just what is
meant by prima facie equal claims; 1 shall say more about that in the next
section. For now, let me say simply that I think the incentives justifica-
tion does not function to defeat citizens’ prima facie equal claims to
primary goods. Indeed, I believe Rawls thinks these prima facie claims
are undefeated in the well-ordered society, so that citizens of well-
ordered societies have not just prima facie but ultima facie equal claims
to the benefits of social cooperation.”® And so I think the function of
the justification must be to block the inference from citizens’ ultima
facie equal claims o the conclusion that income and wealth should be
equally divided.

What does this conclusion show about arguments from procedural
fairness?

If the conclusion is correct, then an argument from procedural fair-
ness could be used to vindicate Rawls’s presumption that all primary
goods should be distributed equally among those with prima facie
equal claims. Someone using that argument could then maintain that
the presumption is rebutted in the case of income and wealth because,
while the only special justification for departing from equality (namely,
Rawls’s incentives argument) leaves those claims intact, it blocks the in-
ference to the consequent of the relevant fairness conditional (which
would require equal distribution).

Another example of a consequent blocker is the special justifica-
tion for departing from equal distribution that can be based upon spe-
cial features of some of those among whom benefits are to be distributed,
such as physical handicaps. Though I am primarily interested in the
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distribution of what 1 called “basic social benefits,” the fairness condi
tional is not restricted to such benefits. It applies to any benefits what-
ever. 1o see how a special justification based on physical handicaps can
function as a consequent blocker, consider the claims that citizens have
to the benefits of a national park such as Yosemite. I assume that all
citizens have prima facie equal claims to those benefits. I also assume
that physical handicaps do not defeat those prima facie claims. For rea-
sons that I hope will become clearer when I ask just what it is to have
equal claims, I think that we treat differently abled citizens as equals
only if we deny that disabilities defeat prima facie equal claims to bene-
fits. And so I shall assume that differently abled citizens, as such, have
ultima facie equal claims to the benefits of Yosemite.

What follows from this depends in part upon just what citizens
have equal claims to. I would argue that the most appealing answer—
more appealing than enjoyment of Yosemite or the opportunity to enjoy
Yosemite—is that the benefit to which citizens have equal claim is
access to Yosemite. If this is so, as I shall assume it is, then unless we
allow for a consequent blocker, the fairness conditional implies that a
fair procedure for distributing that benefit would give citizens equal
access to Yosemite.

The problem with this implication is that differently abled citizens
cannot be granted equal access to all of Yosemite. There are some ways
of accessing parts of the park, such as climbing the face of El Capitan,
that are not open to those with certain physical disabilities. And so
granting equal access to Yosemite is simply not possible. Unequal ac-
cess is reasonable in this case. In the absence of a consequent blocker,
an argument from procedural fairness could be used to establish rights
of equal access. But the impossibility of granting equal access to differ-
ently abled citizens justifies the unequal distribution of access and
blocks the implic#tion that equal access must be granted.

When I introduced the idea of consequent blockers, I said they
allow us to provide for cases in which we want to justify the unequal
distribution of benefits while asserting the truth of the fairness condi-
tional and maintaining both that the distributive scheme must be fair
and that citizens have ultima facie equal claims. The examples I have
discussed do just that. Rawls’s incentives argument justifies the unequal
distribution of income and wealth by a distributive scheme that fairly
takes account of citizens’ ultima facie equal claims to primary goods.
The impossibility of granting equal access to Yosemite justifies unequal




access while allowing us to maintain that access must be distributed
fairly and that differently abled citizens have ultima facie equal claims
to access.

The distinction between consequent blockers and antecedent de-
featers therefore makes it possible to defend fairness conditionals
against the charge with which I opened this section, the charge that
they prove too much in cases in which we do not wish to deny ultima

facie equality of claims to benefit. By doing so, the distinction enables

us to blunt what looked like a powerful objection to arguments from
procedural fairness. But what of the claim that considerations of fair-
ness, rather than some fundamental claim about equality, account for
the presumption in favor of equal distribution?

At this point it may be said that by construing the presumption of
equality as requiring only that departures from equality be justified, I
have 'construed the presumption too weakly. Tt might be thought that
eve‘n in cases in which there is a justification for departing from equality,
we intuitively think that the ideal of equality has a special place. For ex-
ample, in cases in which citizens have ultima facie equal claims to
benefit and in which distributive procedures must be fair, we may still
suppose that the presumption of equal distribution requires more than
that there be no departure from equal distribution without some spe-
cial justification. The presumption might also be thought to require
that, even in the presence of such a justification, the ideal of equal dis-
tribution should play a privileged role in determining what the right
distribution is. Perhaps it will be thought to require that, in the pres-
ence of a consequent blocker, we should try for the most reasonable
approximation of equal distribution.

Whether this thought is plausible depends upon what makes an
f’ipproximation reasonable. What makes an approximation reasonable
in the example of the differently abled, it might be said, is that the de-
gree of access provided to all citizens reasonably balances the interests
of the disabled in accessing the park against the interests of those whose
access and enjoyment would be impeded by the presence of ramps and
the exclusive dedication of parking space. And what makes the distri-
bution of income and wealth in Rawls’s well-ordered society a reason-
able approximation of equal distribution, it might also be said, is that
it reasonably privileges the interests of the least advantaged.

One difficulty with this line of thought is that, by referring to the
reasonable approximation of equal distribution, it seems to contain an

unnecessary shuffle, Instead of saying that we should reasonably ap-
proximate equal access and that such an approximation is reached by
reasonably balancing the interests of differently abled citizens, why not
simply dispense with the idea of an equal distribution of access alto-
gether in this case? Why not say simply that striking such a balance just
is the right thing to do when citizens who have ultima facie equal
claims to a socially generated benefit differ in their capacity to enjoy or
access it? And why not say that reasonably balancing the interests of
citizens in a well-ordered society just is the right thing to do when there
is a justification for departing from the equal distribution of income
and wealth?

My suggestion, then, is that we eliminate the shuffle by rejecting
the thought that equal distribution has a privileged role in determining
what the right distribution is in the presence of consequent blockers.
The presence of consequent blockers does not imply that there is not a
presumption of equal distribution; it implies that that presumption is
overridden. My suggestion is therefore compatible with retaining the
presumption of equal distribution among parties who have prima facie
equal claims. It is also compatible with using the fairness conditional
to argue for that presumption. And so it is compatible with the truth of
the fairness conditional.

But by allowing so much work to be done by the notion of a rea-
sonable balance of interests, my suggestion about how to eliminate the
shuffle raises questions about just what work the idea of procedural
fairness does. Perhaps the fundamental principle at work when distri-
butive questions must be settled is a principle requiring that fair distri-
butive procedures strike a balance of the interests of those with prima
facie equal claims that none of the claimants could reasonably reject."
And perhaps what the fairness conditional does is express a require-
ment of reasonability in cases in which those prima facie equal claims
are undefeated and in which there are no consequent blockers.

When the idea of procedural fairness was introduced to help justify
egalitarian outcomes, it may have seemed that that idea was being

taken as primitive. If my speculations in the previous paragraph are
correct, however, then this is a misunderstanding. If those speculations
are right, then procedural fairness is not primitive; instead it is a species
of reasonability. The distinction between antecedent defeaters and con-
sequent blockers showed how to maintain the truth of the fairness
conditional because the distinction can be deployed to show that the




conditional does not prove too much. But while the fairness condi-
tional may be true, its truth may depend upon other, more funda-
mental considerations.

This line of thought does not try to turn the tables on proponents
of arguments from procedural fairness, for it does not conclude that
equality is more fundamental than fairness. But it is an attempt to beat
these philosophers at their own game by showing that if procedural
fairness is more fundamental to our thinking about distributive justice
than equality is, then reasonability is more fundamental still. Even so,
these philosophers might think that understanding procedural fairness
in the way I have suggested is in the spirit of their view, for understand-
ing the idea that way still makes it possible to account for the presump-
tion of equal distribution without fundamental appeal to the value of
equality. I now want to argue that we may need to make such an appeal
to justify some egalitarian outcomes that are intuitively appealing. I
will do so by shifting my attention from the plausibility of the fairness
conditional to the meaning of the conditional’s antecedent, which I
will take up in the next section, and to the conditions under which the
antecedent is true, which I will take up below in the section “Partici-
pation and Equal Claims.”

Equal Claims to Benefit

The antecedent of the fairness conditional is satisfied when members
of a given group have prima facie equal claims to benefit. What is it to
have prima facie equal claims to a benefit?

I shall assume for the sake of argument that we understand what it
is for two or more people to have claims on some benefit. But while we
may also think that we understand the idea that they have claims that
are prima facie equal, the idea of claims that are prima facie equal is
very puzzling on closer examination. I will not puzzle over the idea
long, nor will I answer the question of what it is to have prima facie
equal claims. I will, however, puzzle over this question long enough to
suggest some possible answers and to raise further questions about
arguments from procedural fairness.

One way in which A and B can have prima facie equal claims is for
them to have identical claims, where by identical claims I mean that they
have claims with identical grounds. For example, two people who have

identical lottery tickets bearing winning numbers have prima facie
equal claims to the payoff. Two people who have performed identical
work have prima facie equal claims to wages.'” When people have
prima facie equal claims of this sort, it does seem plausible that, in the
absence of further considerations, fair distributions of the payoff or
the wage pool will result in their receiving equal benefits.

So if we take it that A and B have prima facie equal claims just in
case they have identically grounded claims, it would be easy to estab-
lish a presumption of equal distribution using an argument from pro-
cedural fairness. This will seem like a strong point in favor of this
analysis to those who find arguments from procedural fairness intui-
tively compelling. The problem with our understanding prima facie
equality of claims in this way is that, while identity of grounds may be
sufficient for having prima facie equal claims, it can hardly be neces-
sary. It is too easy to come up with cases of people who seem, intui-
tively, to have prima facie equal claims to benefit but whose claims are
differently grounded.

A different analysis of prima facie equal claims may seem more
promising: perhaps A and B have prima facie equal claims to benefit
just in case a fair distributor of the benefit does not have reason to
benefit one of them more than the other in the absence of special con-
siderations. This may seem promising because if we adopt it, then—as
with the suggestion about identically grounded claims—arguments
from procedural fairness are easily used to establish a presumption of
equality. For if it is established that A and B have equal claims in this
sense and that the distributive scheme should be fair, then it would in-
deed follow, in the absence of special considerations, that the two
should receive equal benefits.

One problem with this suggestion may seem to be that it simply
helps itself to a déstinction that is very difficult to make out. To see the
problem, note first that tenability of the suggestion depends upon our
being able to draw the distinction between (i) reasons for denying that
A and B had prima facie equal claims in the first place and (ii) those
“special considerations” that would justify an unequal distribution be-
tween A and B in spite of their having prima facie equal claims. Among
the “special considerations” in set (ii) are presumably considerations
that override the prima facie equal claims of A and B. So the tenability
of the suggestion depends upon our ability to distinguish reasons of
kind (i) from kind (ii), those reasons for differentially benefiting A and




B that presuppose but override their prima facie equal claims. It is by
no means clear how this distinction is to be drawn. So the intuitive
plausibility the suggestion seemed to enjoy is in fact purchased with a
promissory note that may be very difficult to redeem.

I do not think that this objection is as telling as it may seem to be.
For I do not think we should expect intuitions and intuitively obvious
distinctions alone to take us far in understanding what it is for people
to have prima facie equal claims. Instead, I suggest that the idea of
prima facie equal claims, the conditions under which people have such
claims, and the considerations that defeat or override those claims are
all most likely to be understood only in the context of a philosophical
theory in which these various notions play a role. If it is not immedi-
ately clear how to draw the distinction between the sets of reasons that
I discussed in the previous paragraph, we should remain open to the
possibility that the distinction can be made clear by a theory of justice
or of equality the whole of which strikes us as plausible.

The suggestion now under consideration is that A and B have prima
facie equal claims to benefit just in case a fair distributor of the benefit
does not have reason to benefit one of them more than the other in the
absence of special considerations. I have said that we should not expect
our intuitions alone to take us far in understanding what it is for people
to have prima facie equal claims. Insofar as [ have intuitions that bear
on this suggestion, they incline me to think that the suggestion is not
the right way to understand what it is for A and B to have prima facie
equal claims to benefit. Rather, they incline me to think that this is a way
to understand what it is for A and B to have prima facie claims to equal
benefit. For it strikes me that, if prima facie there is no reason for a fair
distributor to give A more than B, then this fact bears not on the equality
or inequality of their claims but on how much A and B have claims to.
If that is so, then it is no wonder that mistaking it for the way to under-
stand prima facie equal claims to benefit makes it so easy to demonstrate
a presumption of equal distribution.?

What is it, then, for parties to have prima facie equal claims to
some benefit? Let me just mention a number of possibilities. Perhaps A
and B have prima facie equal claims to benefit just in case, prima
facie:

e Their claims to benefit must be equally taken into account.
e Their interests in the benefit must be equally taken into account.

e There I8 no reason to satisfy one's claim at the expense of the

other's,

e It would be wrong to satisfy one’s claim at the expense of the
other’s.

e The distribution of the benefit must be justifiable to them as free
and equal.

e The distribution of the benefit must be such that they could not
reasonably reject it.

These various attempts to understand the prima facie equality of
claims to benefit are obviously not equivalent. My aim here is not to
decide which one, if any, is correct. In the remainder of this section, I
want to show how these understandings of the prima facie equality of
claims confirm the need for consequent blockers. In the next, I want to
raise questions about the conditions under which people might have
prima facie equal claims, however the nature of such claims is to be
understood.

First, there may be considerations that override prima facie equal
claims to benefit, understood in one of these ways, and that may
thereby justify an unequal distribution among people with prima facie
equal claims. These are considerations I referred to earlier as ante-
cedent defeaters. If the benefits in question are shares of what I called
basic social benefits, then it is the job of a theory of justice to identify
the considerations that can serve as antecedent defeaters. Perhaps, ac-
cording to the right theory of justice, prima facie equal claims to basic
social benefits are defeated if able-bodied persons who have those
claims refuse to contribute to the social product because they prefer to
spend their days surfing. In that case, though prima facie the surfers’
and the nonsurfers’ interests in the social product should (for example)
have equally be¢n taken into account, the fact that the surfers have re-
fused to work overrides the need to take equal account of their inter-
ests. Ultima facie, the nonsurfers’ interests in the basic social product
may be given priority. /

But once we survey the possible ways of understanding what it is to
have prima facie equal claims, we can see why antecedent defeaters
cannot be the only considerations that justify departures from an equal
distribution of benefits. For there may be cases in which we think an
unequal distribution is justified but in which we do not want to say
that there are considerations that defeat prima facie equal claims to




benelit—now understood in one of the foregoling ways. Thus there may
be cases in which we think an unequal distribution of benefits s jus
tified but in which we do not want to say that the need to take equal
account of the beneficiaries’ interests has been overridden or that
the considerations that justify unequal distribution also make it the
case that the distribution need not be justifiable to the beneficiaries as
free and equal. Instead we want to maintain that though an unecual
distribution is justified, parties have ultima facie—as well as prima
facie—equal claims to benefit.

Rawls’s incentives argument, for example, provides reason for de-
parting from the equal distribution of income and wealth. But it does
not provide a reason to deny that citizens’ interests in the primary
goods need to be taken equally into account or that the distribution
must be justifiable to them. The impossibility of providing differently
abled citizens equal access to Yosemite furnishes a reason for providing
unequal access. But, I would maintain, it does not provide a reason for
denying that the interests of the differently abled must equally be taken
into account when benefits are distributed.

It is important to maintain that the prima facie equality of claims
is undefeated in these cases—it is important to maintain that claims in
these cases are ultimate facie equal—because to have a claim on so-
cially created benefits is to have a status in the scheme that creates and
distributes those benefits. In the case of some distributive schemes,
equality of status is something about which beneficiaries may care
deeply. To deny that some people have that status and to assert that
they are only prima facie equal claimants may be deeply hurtful or in-
sulting, especially if the features of their persons or behavior that are
said to override the prima facie equality of claims are features that they
value highly or over which they have no control.

Thus I believe Rawls thinks it would unjustifiably denigrate the
least well off in the well-ordered society if they were said to have claims
that were not ultima facie equal to those of the better off—if, say, their
interests would not need to be given the same weight as those of the
better off—simply because they did not have the ability to occupy posi-
tions that people normally need incentives to fill.'* I believe it would
unjustifiably denigrate disabled citizens to say that their disabilities
defeat the prima facie equality of their claims to access public parks.
Allowing physical disabilities and the considerations appealed to in
the incentives argument to function as consequent blockers makes it

possible to justly unequal distibutions while avoiding such unjusti-
flable denigrations of claimants’ status,

Participation and Equal Claims

What establishes that people have prima facie equal claims, under-
stood in one of the ways I have canvassed? What, that is, establishes
that (2) is true and that the antecedent of the fairness conditional is
satisfied?

For possible answers, I return to Scanlon. Scanlon writes that the
“antecedent |of the fairness conditional] is true in an important range
of cases—e.g. that participants in many cooperative ventures do have
prima facie equal claims to the benefits produced.”’® An especially
important example of a cooperative venture in which participants have
prima facie equal claims, Scanlon continues, is “the case of the basic
institutions of society.” Moreover, Scanlon clearly implies, it is par-
ticipation in the basic institutions of society that confers prima facie
equality on claims to benefit.

In this section I want to focus on the example of society’s basic
institutions. I shall assume that the phrase basic institutions of society
denotes what Rawls’s phrase the basic structure of society denotes. I shall
also assume that we know what institutions the phrase denotes. Fi-
nally, T shall assume that the basic institutions of society, taken to-
gether, are a cooperative venture that produces and distributes basic
social benefits. What [ want to query is the assertion that participants in
society’s basic institutions have prima facie equal claims to basic social
benefits in virtue of their participation.

That assertion is difficult to assess without knowing (i) just what
the conditions of participation are and (ii) who satisfies those condi-
tions. Perhaps we can make some headway in answering (i) and (ii) by
seeing how the truth of the assertion would advance the case that pro-
ponents of arguments from procedural fairness wish to make. I said
early on that some philosophers think considerations of procedural
fairness—rather than the moral value of equality—ijustify the presump-
tion in favor of equal distribution of basic social benefits and some-
times justify equal distribution itself. They deny that the value of
equality plays a fundamental role in justifying the presumption or in
justifying an equal distribution because they think that arguments from




procedural fairness do not appeal to the moral value of equality in any
fundamental way. I take it that what proponents of arguments from
procedural fairness have in mind is the following,

A presumption in favor of equal distribution does not depend, or
does not depend exclusively, upon the brute goodness of equality as a
property of distributions. Rather, it depends, or depends as well, upon
considerations of procedural fairness together with the fact that benefi-
ciaries have prima facie equal claims. Beneficiaries’ prima facie equality
of claims does not depend upon their natural equality as persons,
Rather, their having those claims depends upon something they have

done—namely, take part in the venture that produces the benefits to be

distributed. The question is what they would have to have done—what
participation would have to be—to ground such claims. If the answer
is that persons with the claims must have played some productive part
in the cooperative scheme that produces the benefits, then arguments
from procedural fairness need not appeal to the value of equality. For
while showing that participants have prima facie equal claims on the
basis of what they have done may require us to appeal to moral values
about earnings, desert, or the legitimacy of expectations, these values
do not seem to be rooted in the value of equality.'¢

Suppose for the moment that the answer to (i) is: a participant in
a cooperative venture is someone who takes part in the production of
the benefits to be distributed. Let us turn to (ii). Who participates?

For purposes of ideal theorizing about basic institutions, we might
simply assume that every citizen in a society participates in those in-
stitutions. We might then assert that everyone’s participation entitles
her to partake of the benefits produced, maintaining—as Scanlon
says—that participation gives one a prima facie equal claim to partake
of those benefits. We can then ask what principles of justice must be
satisfied by the distribution of those benefits among participants with
prima facie equal claims.

I do not want to engage in ideal theory here. Instead I want to ask
whether arguments from procedural fairness can support what egali-
tarian intuitions we may have about actual societies such as the con-
temporary United States. Actual societies are especially difficult for
those who think arguments from procedural fairness can support the
egalitarian outcomes we favor because, when we reason about actual
societies, we are forced to question idealizing assumptions and stipula-
tions that we might make for purposes of ideal theorizing. One as-

sumption we are forced (o question is the agsumption that every citizen
of an actual society is a participant in its basic social institutions. Once
we question it, we are forced to revisit (i), the question of just what par-
ticipation is.

I will not try to formulate a set of necessary and sufficient condi-
tions for participation here.!” Instead, I shall just suppose—as seems to
me very plausible—that participation is a demanding notion. In par-
ticular, 1 shall suppose that being a productive member of one’s society
requires opportunity, ability, and motivation to take part in basic social
institutions. And so I shall suppose that someone does not participate
in the basic institutions of his society if he is involuntarily without
meaningful work for long periods of time or if having been raised in
social conditions of violence and deprivation has left him permanently
alienated from the society in which he lives. These suppositions open
the possibility that there are some citizens of actual societies, such as
the contemporary United States, who do not participate in their so-
cieties’ basic social institutions.

Let us call the opportunity, ability, and willingness to participate in
one’s society “the social conditions of participation.” These conditions
are themselves socially created goods. To say that the willingness or the
ability to participate is produced and distributed by society’s basic so-
cial institutions may seem to stretch the notions of production and dis-
tribution. But conditions of poverty, violence, and social disintegration
can produce profound and permanent alienation from one’s society,
an alienation in virtue of which one believes that putting forth effort to
participate in one’s society is hopeless or is otherwise not worthwhile.
The conditions that produce such alienation are themselves the result
of how society’s basic social institutions are configured. So while saying
that the willingness to participate is itself socially produced may be
elliptical, it is no# inaccurate. That opportunity and ability also depend
upon the configuration of basic institutions seems even clearer.

Being a productive member of one’s society is a very great good.
This is true in part because being productive is inherently satisfying.'®
It is also true because, in societies such as the contemporary United
States, being rightly regarded as a productive member of one’s society
is a precondition for the respect of one’s fellow citizens. The social con-
ditions of participation are therefore very important goods. (And the
philosopher who says participation entitles one to a prima facie equal
claim is thereby committed to regarding them that way.) Indeed, I shall




assume they are so important that they count among basic social bene-
fits if anything does. My intuition is that there is at least a presumj-
tion that these goods—the social conditions of participation in one's
society—should be equally distributed. I also have the intuition that
that presumption can be overridden by only a very limited class of con-
siderations. The questions I now want to pose are how those conclu-
sions can be supported and, in particular, whether they can be supported
without fundamental appeal to equality.

[t is tempting to support the conclusion with an argument from
procedural fairness. Such an argument would begin with the relevant

instance of the fairness conditional. It would include the premises that

everyone in society has prima facie equal claims to the social condli-
tions of participation and that the procedure for producing and distrib-
uting these conditions must be fair. The challenge facing someone who
wants to pursue this line of thought lies in the difficulty of establishing
the second premise, which says that everyone in society has a prima
facie equal claim to the conditions of participation. Why should we
think that that premise is true?

Not everyone can have such claims in virtue of their being partici-
pants in a cooperative venture that produces and distributes those con-
ditions, for I have supposed that in actual societies not everyone
participates. There are some who do not. Among these are some whao
do not do so because they have been denied the social conditions of
participation. The fact that they have been denied these conditions is
one of the injustices of actual societies that needs remedying. An argu-
ment for remedying it cannot, however, depend upon the grounds that
those who have been denied the social conditions of participation are
participants.

Perhaps it will be said that having prima facie equal claims to the
social conditions of participation in a society simply follows from, or
is part and parcel of, equal citizenship in that society. The basic idea be-
hind this reply is that citizenship is not simply a legal status. It is a
moral status in this sense: to have the status of a citizen in a society just
is or includes the entitlement to make claims on that society, including
claims to basic social benefits. When a society commits itself to the
equality of citizens, part of what it commits itself to is the prima facie
equality of those claims. Thus the step in the argument from proce-
dural fairness with which I am now concerned—the step according to
which citizens have prima facie equal claims to the conditions of
participation—is true simply because of what it is to be a citizen.

I am supposing that the presumption in favor of an equal distribu-
tion of the social conditions of participation is a presumption that is
very difficult to override. If citizenship itself confers prima facie equality
of claims to those conditions, then we can see why the relevant argu-
ment from procedural fairness establishes a presumption that is so
strong. For arguments from procedural fairness establish equality of
claims in the absence of special considerations. I have argued that those
gpecial considerations should be divided into antecedent defeaters and
consequent blockers. It seems plausible that only a small number of
very powerful considerations could serve as antecedent defeaters—as
considerations that defeat the antecedent of the relevant fairness con-
ditional by defeating the prima facie equality of claims.

This seems plausible, in turn, because it seems plausible that only
a small number of very powerful considerations can defeat the prima
facie equality of citizenship to which contemporary liberal democra-
cies like the United States are theoretically committed. It also seems
plausible that only a relatively small number of powerful consider-
ations could serve as consequent blockers, though I admit that this
would be more difficult to show. The assertion that prima facie equality
of citizenship confers prima facie equality of claims to the social condi-
tions of participation thus helps to show, not only why there is a pre-
sumption in favor of equal distribution of those conditions, but also
why the presumption is so strong. That it does so may seem to tell in
favor of the assertion."

But proponents of arguments from procedural fairness face a seri-
ous difficulty if they assert both that citizens have prima facie equal
claim to basic social benefits simply in virtue of their citizenship and
that arguments from procedural fairess do not appeal to the value of
equality in any fundamental way. To see that difficulty, let's recall why
arguments from procedural fairness seem so plausibly to account for
the presumption that socially created goods, such as basic social bene-
fits, should be equally distributed and to do so without appeal to the
value of equality.

Those arguments include the relevant versions of the fairness con-
ditional as premises. The apparent soundness of the arguments from
procedural fairness depends upon the fact that the second premises of
those arguments—the premises that assert the antecedents of the fair-
ness conditionals—seem to be true in the case of cooperative ventures,
such as the cooperative ventures that produce basic social benefits.
Those premises seem to be true in such cases because it seems plausible




that someone gets a prima facie equal claim o the benefits of a coop-
erative scheme when she is one of the people who cooperate to pro-
duce those benefits.”” Arguments from procedural fairness thus seem (o
justify presumptions of equal distribution because it seems so plat
sible that those who take part in cooperative schemes thereby earn
prima facie equal claims to the benefits produced. These arguments
seem to support presumptions of equality without appeal to the value
of equality because, as I suggested earlier in this section, appeals to
earnings do not seem to be appeals to equality.

By suggesting that participation in society has somewhat demanc-

ing requirements, I raised the possibility that some citizens in actual’

societies such as the United States do not participate in the cooperative
scheme that produces basic social benefits. I thereby raised the pos-
sibility that some citizens in those societies do not earn prima facie
equal claims. A philosopher who wants to maintain (as I do) that there
is still a presumption in favor of distributing some of basic social
benefits equally, and who also wants to maintain (as I do not) that ar-
guments from procedural fairness explain that presumption without
fundamental appeal to equality, can still insist that people have such
claims. I have suggested the grounds he might bring forward for his in-
sistence. But if I am right about the requirements of participation, then
this philosopher cannot maintain that all the citizens who have those
claims have earned them.

The shift from earning to having is significant, for it seems that pro-
ponents of arguments from procedural fairness are able to maintain
that they do not appeal to the value of equality because they maintain
that participants in cooperative ventures earn their prima facie equal
claims. Once they fall back on the claim that citizens simply have prima
facie equal claims in virtue of their citizenship, these philosophers may
seem to be making a fundamental appeal to the moral value of equality
after all. In particular, they seem to be making a fundamental appeal to
the moral significance of equal citizenship.

Equal Claims without Equality

An adequate reply to this objection would have to show why citizens
have prima facie equal claims and to do so without fundamental ap-
peal to equality. Is such a reply available?

We can dmagine a number of arguments for the assertions that
equal citizenship confers prima facie equal claims and that among the
benefits citizens have prima facie equal claim to are the social condi-
tions of participation. One such argument might begin from the claim
that political power is properly thought of as the power of citizens who
are free and equal. When society exercises that power to regulate the
production and distribution of basic social benefits, the exercise of that
power must be justified to those whose power it is. So the production
and distribution of those benefits must be justifiable to citizens as free
and equal. To say this is just to say that citizens have prima facie equal
claims, on one of the understandings of prima facie equal claims that I
listed in the section “Equal Claims to Benefit.” A different argument
might begin from my earlier claim that being an equal claimant is a
valued status. To deny that citizens are prima facie equal claimants, it
might be argued, is unjustifiably to denigrate their status as citizens.

Neither of these arguments as it stands is sufficient to answer the
objection, for both seem to make fundamental appeal to some value of
equality. The latter derives citizens’ prima facie equality of claims from
the imperative to respect their status as equal citizens. The former de-
rives it from the claim that citizens are free and equal coholders of so-
ciety’s political power. Furthermore, it is not obvious that the former
argument is valid, for it is not obvious—without either additional
premises about the relationship between citizens and the government
that exercises their power or additional premises about what that power
is exercised to do—that the exercise of citizens’ power must be justifi-
able to them.

A different reply to the objection begins from the proposition that
society’s basic institutions have a profound impact on citizens by the
ways they provide or fail to provide citizens with the incentives, oppor-
tunities, and abiljties to participate in their society. Because the produc-
tive and distributive effects of a society’s basic institutions have so
profound an impact on its citizens, there is a prima facie case for taking
citizens’ interests in those effects equally into account in assessing how
the social conditions of participation are produced and distributed.”
To say that there is a prima facie case for taking these interests equally
into account is just to say that citizens have prima facie equal claims to
the conditions of participation, on one understanding of what it is for
people to have prima facie equal claims. So the second premise of the
relevant argument from procedural fairness—the premise according
to which citizens have prima facie equal claims to the social conditions




of participation—might be thought to lollow from plausible claimy
about how profoundly citizens are affected by their society’s basic insti
tutions. ,

The profundity-of-effect reply seems also to imply that even non
participant citizens have prima facie equal claims to basic social bene
fits, since their life prospects are as profoundly affected as those of
participant citizens. The reply therefore furnishes the missing premise
in a procedural fairness argument for the presumption of equal distri-
bution among participant and nonparticipant citizens. The fact that it
does so might be thought to tell in favor of the reply, since this is a pre-
sumption that needs to be justified once we drop the idealizing that al!
citizens are participants.

My own view is that some version of the profundity-of-effect reply
is correct: it is the profundity of the impact of social institutions on
people’s fundamental interests that creates prima facie entitlements to
the benefits those institutions create and distribute. But there are diffi-
culties with the reply, at least from the point of view of those who deny
that fundamental appeals to equality are needed to justify the pre-
sumption of equal distribution.

One problem with the version of the reply that I offered a couple
of paragraphs ago is that it is difficult to tell whether that version ap-
peals to the value of equality or not. This is because that version of the
reply masks the need to explain what it is about citizenship that con-
fers a prima facie equal claim by some of the language the reply em-
ploys. That reply refers to the opportunities citizens have to participate
- in their society and to how societies are affected by their society’s basic
institutions. The use of the possessive suggests that being a citizen
makes one a joint possessor or perhaps a joint owner of the basic insti-
tutions of the society of which one is a citizen. This relation of shared
possession or ownership might, in turn, be thought to ground citizens’
prima facie equality of claims to basic social benefits, including claims
to the conditions of participation. If this is so, then what does the work
in what I have called the “profundity-of-effect reply” is not the pro-
fundity of effect at all but a set of claims about citizenship and posses-
sion or ownership. The nature of possession or ownership, why posses-
sion or ownership follows from citizenship, and why possession or
ownership confers prima facie equality of claims are not spelled out.
When they are, there may well be an appeal to equality after all.

Another problem with the reply arises from the fact that those
who want to deny the importance of fundamental appeals to equality

must restrict the class of those with prima facie equal claims—the
membership of what I referred to as “group G” when I laid out the
schematic form of arguments from procedural fairness. The restrictions

they need may be hard to sustain without making some very unrealistic
assumptions.

If we assume that we are theorizing about a nation-state that is iso-
lated from all others and that is composed only of citizens, the effects
of a society’s basic institutions on resident noncitizens and on those
who live in other societies can be left out of account. Once we drop the
assumptions, however, these effects cannot be ignored. That the effects
of a society’s basic institutions on its resident noncitizens are profound
is obvious. Those institutions determine the opportunities and benefits
available to resident noncitizens, the burdens that can be imposed
upon them, the liberties they enjoy, and the conditions under which
they can gain citizenship.

The effects of a society’s basic institutions on residents of other so-
cieties can be, and often are, profound as well. The policies a society
makes about the extraction and depletion of natural resources, its dis-
tribution of externalities such as pollution across national borders, the
patterns of consumption that its economy allows and encourages, and
the ways in which its economic demands influence what other econo-
mies have incentives to produce all have profound effects on the lives
of those in other societies. The profundity-of-effect reply therefore
opens the possibility that nonresident citizens and residents of other
societies have claims on basic social benefits that are prima facie equal
to those of citizens. It thus opens the possibility that arguments from
procedural fairness could be used to support the presumption of dis-
tributing those benefits—or some of those benefits—across borders.

I believe that there is a presumption in favor of distributing some
basic social bengfits equally even across borders. Among the plau-
sible candidates for this presumption, I would argue, are political in-
fluence over the extraction and consumption of valuable resources that
are scarce and nonrenewable and influence over the creation and im-
position of externalities such as pollution and greenhouse gases. Per-
haps other people will think that other basic social benefits enjoy this
presumption in addition or instead. I am prepared to grant that the
presumption in favor of equal distribution depends upon the prima
facie equality of claims to benefit that are had by those among whom
the benefit should be distributed. I am also prepared to grant that this
prima facie equality of claims depends upon some form of the
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profundity-of-effect argument. The interests of those among whom
benefits are to be distributed have prima facie equal claims to benefit
because they are profoundly affected by schemes that distribute thoge
benefits.

It may still be that special considerations—in the form of ante-
cedent defeaters, consequent blockers, or both—defeat the presump-
tion in favor of equal distribution.?? I do not want to ask what those
special considerations might be. Instead, I want to ask whether the
prima facie equality of claims can be established without appealing to
equality in some fundamental way. The answer, I believe, is that it can-
not. Anyone who maintains that persons who are profoundly affected
by a society’s basic institutions have prima facie equal claims to some
of the social benefits it generates must explain why effects on those
persons matter and why they matter enough to generate prima facie
equality of claims among all those affected. The explanation can only
be that effects generate prima facie equal claims among those affected
because all those affected are equal, so that effects on some count
every bit as much as effects on others.

So long as our attention is restricted to citizens of a single so-
ciety or to those who live in a single society, it may be possible to
support the equality of those affected by appealing to their equal citi-
zenship or to their shared membership in a single society. The com-
mitments to the equality of citizens—or, more broadly, to the equality
of members—may be thought to be among the fundamental commit-
ments of liberal democracy and so not to be in need of any further
justification. Once we ask about why those across borders are equal,
however, appeals to equal citizenship and equal membership no lon-
ger suffice. In this case, what is needed is an appeal to human equality.
It is because human beings are of equal worth and matter equally that a
society’s profound effects on their life prospects can ground prima facie
equal claims. The question is how these claims about equal human
worth can be defended. It is the need to answer this question that opens
the space for appeal to religious accounts of human equality.

Dropping the Idealizing Assumptions
Let me conclude by taking stock. First, arguments from procedural fair-

ness most strongly support a presumption of equal distribution among
all and only citizens when the crucial premises of those arguments are

-

based on three assumptions, namely that societies are composed exclu
sively of participants, that those participants are all citizens, and that
societies exist in isolation. Second, as those assumptions are progres-
sively dropped, proponents of procedural fairness arguments are driven
from the claim that citizen-participants in a cooperative scheme earn
their prima facie equal claims to the benefits they produce by partici-
pating in that scheme to the premise that persons have prima facie
equal claims to the benefits produced by a cooperative scheme in virtue
of the scheme’s effects on their life prospects. Third, the move from
the former claim to the latter widens the class of claimants from
participant-citizens to all citizens of a given society, then to all the resi-
dents of that society, and finally to many of those affected, whether
resident or not. Successively dropping the idealizing assumptions thus
opens the possibility that at least some of the benefits created by a so-
ciety’s basic institutions—its economic benefits and opportunities, for
example, or political influence over its extraction of nonrenewable re-
sources and its distribution of externalities—may have to be distrib-
uted equally across borders in the absence of special considerations
because those across borders may have prima facie equal claims.

The three assumptions are idealizing assumptions. They are as-
sumptions that it would be natural for a philosopher to make if he
were building an ideal theory of justice or domestic justice. Indeed, I
believe they are assumptions Rawls makes to facilitate just such a proj-
ect. Given these assumptions, it may be possible to articulate and de-
fend egalitarian principles of domestic justice without appealing to
metaphysically robust claims about human equality. But it does not
follow from this that such claims about human equality—and religious
accounts of those claims—have no place in other defenses of egali-
tarianism.”?
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in question can serve as antecedent defeaters and/or consequent blockers, 0
that benefits need not be equally distributed across borders after all. Of course,
anyone who wishes to maintain this will have to show why these relationships
possess the force they are alleged to have.

23. Summing up his own discussion of the “diversity of objections to in-
equality,” Scanlon writes: )

To conclude: relief of suffering, avoidance of stigmatizing differences
in status, prevention of domination of some by others and the preser-
vation of conditions of procedural fairness are basic and important
moral values. Within the framework of the principle of equal consideration
they provide strong reasons for the elimination of various inequali-
ties. Taken together these values account for at least a large part of the
importance that equality has in our political thinking. They may ac-
count for all of this importance, or there may be an important role to
be played by a further moral idea of substantive equality. But it re-
mains unclear exactly what that idea would be.

—Scanlon, “Diversity of Objections,” p. 218 (emphasis added)

I have stressed throughout that my aim is not to raise objections to Scan-
lon but to see whether egalitarianism can be defended without appeal to claims
about human equality. I am prepared to grant Scanlon’s claim that no such ap-
peal is needed “within the framework of the principle of equal consideration.”
But it is important for my purposes to see why this claim seems so plausible
and why granting it does not tell against the conclusions I have defended
here.

The principle that citizens (or perhaps members) of a given society are en-
titled to equal consideration in the design of basic social institutions is deeply
embedded in democratic culture. Indeed, it may be so deeply embedded as to
need no further justification. For purposes of argument, I shall assume that this
is so. I shall also assume that the principle says or implies that those who are
entitled to equal consideration have claims to basic social benefits that are
prima facie equal, on one of the interpretations of “prima facie equality of
claims” canvassed above.

Glven the second assumption, the principle says or implies that citizens
(or members) of a given society have prima facie equal claims (o basic social
benefits, Given the first assumption——according to which we can take the prin-
ciple of equal consideration as a starting point—that principle provides all the
justification we need for citizens' (or perhaps members’) prima facie equality
of claims. So we need not look for some further support for the relevant in-
stances of premise (2) in the argument for procedural fairness when the egali-
tarian conclusion to be supported is an egalitarian conclusion about distribution
among citizens (or perhaps members) of a given society. Scanlon is therefore
correct if he means—as I take him to mean—that we need not go outside “the
framework of the principle of equal consideration” and appeal to “a further
moral idea of substantive equality” in order to defend such a distribution.

But I see little evidence that Americans, at least, think that citizens of other
societies are entitled to much by way of equal consideration. And so I would
argue that the only version of the principle of equal consideration that is deeply
enough embedded in American political culture to be taken as a starting point
is one that requires the equal consideration only of others within one’s own so-
ciety. The only version of the principle of equal consideration that we can take
as a starting point thus has what we might call a “domestic restriction.” Be-
cause of the restriction, that version of the principle cannot support instances
of premise (2) that range over members of more than one society. Instances of
that premise therefore need some other justification. I have maintained that
that further justification will involve appealing to an idea of human equality.
In sum, it is international cases—and not the cases with which I have taken
Scanlon to be concerned—that require us to go outside “the framework of
equal consideration.”




